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Thi s  i s  a n a ppe a l  f r om t he  t r i a l  c our t ' s  j udgme nt  i n  a  di vor c e

a c t i on.   The  pl a i nt i f f  ( hus ba nd)  f i l e d t he  or i gi na l  a c t i on a nd t he

de f e nda nt  ( wi f e )  f i l e d a  c ount e r c l a i m.   The  t r i a l  c our t  e nt e r e d

j udgme nt  gr a nt i ng t he  wi f e  a  di vor c e ,  e s t a bl i s hi ng c hi l d  s uppor t ,

gr a nt i ng c us t ody of  t he  c hi l dr e n t o  t he  wi f e ,  s e t t i ng vi s i t a t i on

pr i vi l e ge s  f or  t he  hus ba nd,  a nd di vi di ng t he  ma r i t a l  e s t a t e .

The  onl y i s s ue  pr e s e nt e d f or  our  r e vi e w i s  whe t he r  t he

j udgme nt  di vi di ng t he  ma r i t a l  pr ope r t y i s  e qui t a bl e .   We  modi f y t he

j udgme nt  of  t he  t r i a l  c our t  a nd a f f i r m a s  modi f i e d.

Our  r e v i e w i s  gove r ne d by Rul e  13( d) ,  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e .   " Unl e s s  ot he r wi s e  r e qui r e d by s t a t ut e ,  r e vi e w

of  f i ndi ngs  of  f a c t  by t he  t r i a l  c our t  i n  c i vi l  a c t i ons  s ha l l  be  de

novo upon t he  r e c or d of  t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s ump-

t i on of  t he  c or r e c t ne s s  of  t he  f i ndi ng,  unl e s s  t he  pr e ponde r a nc e  of

t he  e vi de nc e  i s  ot he r wi s e . "   I n  a  de  novo r e vi e w,  t he  pa r t i e s  a r e

e nt i t l e d t o  a  r e e xa mi na t i on of  t he  whol e  ma t t e r  of  l a w a nd f a c t  a nd

t hi s  c our t  s houl d r e nde r  t he  j udgme nt  wa r r a nt e d by t he  l a w a nd

e vi de nc e .   Thor nbur g v.  Cha s e ,  606 S. W. 2d 672 ( Te nn.  App.  1980) ;

Ame r i c a n Bui l di ngs  Co.  v . Whi t e ,   640 S. W. 2d 569 ( Te nn.  App.  1982) ;

Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e ,  Rul e  36.  No s uc h pr e s ump-

t i on a t t a c he s  t o  c onc l us i ons  of  l a w.   Se e  Ada ms  v.  De a n Roof i ng

Co. ,  715 S. W. 2d 341,  343 ( Te nn.  App.  1986) .
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Apa r t  f r om a n i t e mi z e d di vi s i on of  t he  pa r t i e s '  hous e hol d

goods ,  t he  c our t  f i xe d a  dol l a r  va l ue  f or  mos t  of  t he  r e ma i ni ng

a s s e t s .   He  f ound t he  va l ue  of  t he  r e ma i ni ng a s s e t s  t o  be  gr e a t e r

t ha n one  a nd one - ha l f  mi l l i on dol l a r s .   ( I f  our  c a l c ul a t i ons  a r e

c or r e c t ,  t he  t ot a l  va l ue  of  t he  r e ma i ni ng a s s e t s  i s  s ubs t a nt i a l l y

gr e a t e r . )  The  c our t  t he n di vi de d t he  pr ope r t y wi t h a ppr oxi ma t e l y

75% goi ng t o  t he  wi f e  a nd t he  r e ma i nde r  t o  t he  hus ba nd.

The  c ha nc e l l or  ma de  a  l ong a nd e xha us t i ve  f i ndi ngs  of  f a c t .

Si nc e  t he r e  i s  a bunda nt  e vi de nc e  e s t a bl i s hi ng a l l  f a c t s  f ound by

t he  c ha nc e l l or ,  we l l  be yond t he  " pr e ponde r a nc e  s t a nda r d, "   we

c onc ur  wi t h t he  f i ndi ngs  of  f a c t  ma de  by t he  c ha nc e l l or  e xc e pt  a s

he r e i na f t e r  s t a t e d.   Our  ne xt  i nqui r y i s  whe t he r  t he  di vi s i on of

pr ope r t y wa s  e qui t a bl e  unde r  t he  f a c t s  a s  f ound.

The  a ppe l l a nt  a r gue s  t ha t  t he r e  i s  " a  ve r y s t r ong pr e s umpt i on

f a vor i ng e qua l  di vi s i on"  of  ma r i t a l  a s s e t s .   As  a ut hor i t y,  he  c i t e s

Eva ns  v.  Eva ns ,  558 S. W. 2d 851,  854 ( Te nn.  App.  1977) .   We  f i nd no

s uc h pr e s umpt i on.   The r e  i s ,  howe ve r  a  pr e s umpt i on t ha t  ma r i t a l

pr ope r t y i s  owne d e qua l l y .  Se e  Sa l i s bur y v.  Sa l i s bur y,  657 S. W. 2d

761 ( Te nn.  App.  1983) .   I n  t hi s  c a s e  a l l  pr ope r t y i s  ma r i t a l

pr ope r t y a nd i s  pr e s ume d t o  be  e qua l l y  owne d.   Unde r  s uc h c i r c um-

s t a nc e s  i t  i s  t he  dut y of  t he  c our t s  t o  ma ke  s uc h a dj us t me nt s  a s

ma y be  ne c e s s a r y t o  r e a c h a n e qui t a bl e  di vi s i on of  t he  pr ope r t y,
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t a ki ng i nt o c ons i de r a t i on t he  f a c t or s  e s t a bl i s he d i n T. C. A.  §  36- 4-

121( c ) ,  whi c h our  Ge ne r a l  As s e mbl y ha s  pr ovi de d f or  gui da nc e .

T. C. A.  §  36- 4- 121( c )  s e t s  f or t h  t he  f a c t or s  t o  be  c ons i de r e d

i n ma ki ng a  di vi s i on of  t he  ma r i t a l  e s t a t e .   The y i nc l ude :

( 1) The  dur a t i on of  t he  ma r r i a ge ;  

( 2) The  a ge ,  phys i c a l  a nd me nt a l  he a l t h ,  voc a t i ona l
s ki l l s ,  e mpl oya bi l i t y,  e a r ni ng c a pa c i t y,  e s t a t e ,
f i na nc i a l  l i a bi l i t i e s  a nd f i na nc i a l  ne e ds  of  e a c h
of  t he  pa r t i e s ;  

( 3) The  t a ngi bl e  or  i nt a ngi bl e  c ont r i but i ons  by one  ( 1)
pa r t y  t o  t he  e duc a t i on,  t r a i ni ng or  i nc r e a s e d
e a r ni ng powe r  of  t he  ot he r  pa r t y;  

( 4) The  r e l a t i ve  a bi l i t y of  e a c h pa r t y  f or  f ut ur e
a c qui s i t i ons  of  c a pi t a l  a s s e t s  a nd i nc ome ;  

( 5) The  c ont r i but i on of  e a c h pa r t y  t o  t he  a c qui s i t i on,
pr e s e r va t i on,  a ppr e c i a t i on or  di s s i pa t i on of  t he
ma r i t a l  or  s e pa r a t e  pr ope r t y,  i nc l udi ng t he  c ont r i -
but i on of  a  pa r t y  t o  t he  ma r r i a ge  a s  home ma ke r ,
wa ge  e a r ne r  or  pa r e nt ,  wi t h t he  c ont r i but i on of  a
pa r t y  a s  home ma ke r  or  wa ge  e a r ne r  t o  be  gi ve n t he
s a me  we i ght  i f  e a c h pa r t y  ha s  f ul f i l l e d hi s  or  he r
r ol e ;  

( 6) The  va l ue  of  t he  s e pa r a t e  pr ope r t y of  e a c h pa r t y;  

( 7) The  e s t a t e  of  e a c h pa r t y  a t  t he  t i me  of  t he  ma r -
r i a ge ;

( 8) The  e c onomi c  c i r c ums t a nc e s  of  e a c h pa r t y  a t  t he
t i me  t he  di vi s i on of  pr ope r t y i s  t o  be c ome  e f f e c -
t i ve ;

( 9) The  t a x c ons e que nc e s  t o  e a c h pa r t y;  a nd 

( 10) Suc h ot he r  f a c t or s  a s  a r e  ne c e s s a r y t o  c ons i de r  t he
e qui t i e s  be t we e n t he  pa r t i e s .
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Al l  t he  f a c t or s  e nume r a t e d a bove  do not  a ppl y i n  e a c h c a s e .   I n

t hi s  i ns t a nc e ,  t he r e  wa s  no s e pa r a t e  pr ope r t y;  ne i t he r  pa r t y  a t  t he

t i me  of  t he  ma r r i a ge  ha d a n e s t a t e ;  a nd t he  pa r t i e s  c onc e de d a t

or a l  a r gume nt  t ha t  t he r e  we r e  no r e a l  t a x c ons e que nc e s .   Wi t h

r e ga r d t o  t he  dur a t i on of  t he  ma r r i a ge ,  t he  a ge ,  phys i c a l  a nd

me nt a l  he a l t h,  voc a t i ona l  s ki l l s ,  e mpl oya bi l i t y,  e a r ni ng c a pa c i t y,

e s t a t e ,  f i na nc i a l  l i a bi l i t i e s  a nd f i na nc i a l  ne e ds  of  e a c h of  t he

pa r t i e s  a r e  r e l a t i ve l y e qua l .  Li ke wi s e ,  t he  di f f e r e nc e  be t we e n t he

r e l a t i ve  a bi l i t y  of  e a c h pa r t y  f or  f ut ur e  a c qui s i t i ons  of  c a pi t a l

a s s e t s  a nd i nc ome  i s  ne gl i gi bl e .

Unde r  t he  f a c t s  a s  f ound,  t he  t a ngi bl e  or  i nt a ngi bl e  c ont r i bu-

t i ons  by one  pa r t y  t o  t he  e duc a t i on,  t r a i ni ng or  i nc r e a s e d e a r ni ng

powe r  of  t he  ot he r  pa r t y  a nd t he  c ont r i but i on of  e a c h pa r t y  t o  t he

a c qui s i t i on,  pr e s e r va t i on,  a ppr e c i a t i on or  di s s i pa t i on of  t he

ma r i t a l  or  s e pa r a t e  pr ope r t y,  i nc l udi ng t he  c ont r i but i on of  a  pa r t y

t o t he  ma r r i a ge  a s  home ma ke r ,  wa ge  e a r ne r  or  pa r e nt  a r e  t he  mos t

i mpor t a nt  i t e ms  f or  c ons i de r a t i on i n  ma ki ng a  di vi s i on of  t he

ma r i t a l  pr ope r t y.

The  t r i a l  c our t  r e c i t e d i n i t s  me mor a ndum opi ni on t ha t  i t  wa s

gui de d by T. C. A.  §  36- 4- 121.   I t  i s  we l l - s e t t l e d t ha t  t r i a l  c our t s

ha ve  br oa d di s c r e t i on  i n  di vi di ng ma r i t a l  e s t a t e s ,  a nd t he i r

de c i s i ons  a r e  a f f or de d gr e a t  we i ght  on a ppe a l .  Fi s he r  v .  Fi s he r ,

648  S. W. 2d 244,  246 ( 1983) ;  Ha r r i ngt on v.  Ha r r i ngt on,  798 S. W. 2d
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244,  245 ( Te nn.  App.  1990) .   A t r i a l  c our t ' s  di vi s i on of  pr ope r t y

ne e d not  be  e qua l  t o  be  e qui t a bl e .  Ba t s on  v.  Ba t s on,  769 S. W. 2d

849,  859 ( Te nn.  App.  1988) .  As  a  ge ne r a l  ma t t e r ,  c our t s  wi l l

e va l ua t e  t he  f a i r ne s s  of  a  pr ope r t y di vi s i on by i t s  f i na l  r e s ul t s .

Thomps on v.  Thomps on,  797 S. W. 2d 599,  604 ( Te nn.  App.  1990) .  

Wi t h r e ga r d t o t he  di vi s i on of  t he  ma r i t a l  a s s e t s  i n t hi s

c a s e ,  t he  t r i a l  c our t  ma de  t he  f ol l owi ng f i ndi ngs  of  f a c t :

The  pa r t i e s  we r e  ma r r i e d i n  1980.   Bot h pa r t i e s  a r e
i n t he i r  l a t e  30 ' s  a nd a ppe a r  t o  be  i n  r e l a t i ve l y good
phys i c a l  a nd me nt a l  he a l t h .   Ea c h pa r t y  hol ds  a  pr o-
f e s s i ona l  l i c e ns e  t o  pr a c t i c e  i n  t he  Sa t e  of  Te nne s s e e .
Mr s .  Bookout  i s  a  l i c e ns e d r e gi s t e r e d phys i c a l  t he r a pi s t
a nd Dr .  Bookout  i s  a  l i c e ns e d de nt i s t .   Bot h pa r t i e s
a t t e nde d s c hool  f or  t he i r  pr of e s s i ona l  t r a i ni ng dur i ng
t he  ma r r i a ge .   Ea c h pa r t y  ha s  de mons t r a t e d t he  c a pa c i t y
t o e a r n a  s ubs t a nt i a l  i nc ome .   Dr .  Bookout  c ont i nue s  t o
s how a n i nc r e a s e  i n  hi s  e a r ni ng c a pa c i t y  s i nc e  he  ha s
r e t ur ne d t o  wor ki ng f our  da ys  a  we e k a nd Mr s .  Bookout  ha s
e xpe r i e nc e d s ome  de c r e a s e  i n  e a r ni ngs  ove r  t he  pa s t  ye a r .
Howe ve r ,  Mr s .  Bookout ' s  e a r ni ngs  a r e  s ubs t a nt i a l .   The
pa r t i e s  dur i ng t he i r  ma r r i a ge  ha ve  a c c umul a t e d a n e s t a t e
i n e xc e s s  of  one  a nd  one  ha l f  mi l l i on dol l a r s  a f t e r
s ubt r a c t i ng a l l  l i a bi l i t i e s .   Bot h pa r t i e s  ha ve  de mon-
s t r a t e d a  r e l a t i ve l y s t r ong a bi l i t y  t o  pr ovi de  f or
t he ms e l ve s  a nd t o  a c qui r e  f ut ur e  a s s e t s .   I n  t he  c our s e
of  obt a i ni ng t he i r  pr of e s s i ona l  t r a i ni ng,  Dr .  Bookout ' s
pa r e nt s  pr ovi de d a  hous e  i n  whi c h t he  pa r t i e s  l i ve d a nd
pa i d hi s  t ui t i on.   Mr s .  Bookout  wor ke d dur i ng t hi s
pe r i od,  pa i d he r  own t ui t i on,  a nd pr ovi de d s uppor t  f or
t he  f a mi l y dur i ng t ha t  t i me .   The  pa r t i e s  r e t ur ne d t o
Cha t t a nooga  i n  1985 a nd be ga n t o  pr a c t i c e  t he i r  pr of e s -
s i ons .   Dr .  Bookout  e s t a bl i s he d hi s  de nt a l  pr a c t i c e  a t  a
l oc a t i on owne d by hi s  pa r e nt s  whi l e  Mr s .  Bookout  wor ke d
f or  s ome one  e l s e  i n  he r  f i e l d  of  e xpe r t i s e .   La t e r ,  Mr s .
Bookout  e s t a bl i s he d he r  own pr of e s s i ona l  pr a c t i c e  i n  he r
hus ba nd' s  de nt a l  bui l di ng.  She  l a t e r  f i na nc e d a n e xpa n-
s i on of  t hi s  bui l di ng t o  hous e  he r  pr e s e nt  pr of e s s i ona l
pr a c t i c e .   Si nc e  a bout  1985 t he  r e c or d i ndi c a t e s  Mr s .
Bookout  ha s  c ont r i but e d a ppr oxi ma t e l y 82% of  t he  i nc ome
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t o t he  ma r i t a l  r e l a t i ons hi p.   Dr .  Bookout  f i r s t  wor ke d
f i ve  or  s i x  da ys  pe r  we e k i n  hi s  de nt a l  pr a c t i c e ,
gr a dua l l y  s c a l i ng i t  down t o t hr e e  da ys  pe r  we e k i n  t he
ye a r  or  t wo pr i or  t o  t he  pa r t i e s '  s e pa r a t i on .   Mr s .
Bookout  ga ve  bi r t h  t o  t he  pa r t i e s '  f i r s t  c hi l d  i n  1990,
a nd t he i r  s e c ond c hi l d  i n  1992.   She  be c a me  t he  pa r t i e s
pr i ma r y c a r e  gi ve r  t o  t he i r  c hi l dr e n a s  we l l  a s  s e r vi ng
a s  a  home ma ke r .   The  pa r t i e s  di d pa y t o  ha ve  a  he l pe r  i n
t he  home  f or  Mr s .  Bookout .   The  r e c or d i ndi c a t e s  Dr .
Bookout  e n j oye d hi s  " l e i s ur e  t i me "  a nd t hi s  " l e i s ur e
t i me "  c ont r i but e d t o t he  pa r t i e s '  u l t i ma t e  s e pa r a t i on.

Af t e r  ma ki ng t he s e  f i ndi ngs  of  f a c t ,  t he  c our t  s t a t e d i t  wa s

gi vi ng due  c ons i de r a t i on t o  t he  f a c t s  s e t  f or t h  i n  t he  hol di ng i n

Ba t s on v.  Ba t s on ,  s upr a .  The  c our t  di d not  une qui voc a l l y  ma ke  known

t he  s t a t ut or y f a c t or s  he  f ound c e nt r a l  t o  hi s  di vi s i on of  t he

ma r i t a l  e s t a t e .

As  we  ha ve  not e d a bove ,  T. C. A.  §  36- 4- 121( c ) ( 3) ,  ( 5) ,  a nd

pe r ha ps  ( 10)  a r e  t he  f a c t or s  t ha t  pe r ha ps  s houl d be  gi ve n t he  mos t

we i ght  i n  ma ki ng a  di vi s i on of  pr ope r t y i n  t hi s  c a s e .   We  be l i e ve

t he s e  s ubs e c t i ons  we i gh mor e  he a vi l y  i n  f a vor  of  t he  wi f e ,  Mr s .

Bookout .  She  c l e a r l y  ma de  a  c ont r i but i on t o  t he  e duc a t i on,  t r a i ni ng

a nd i nc r e a s e d e a r ni ng powe r  of  he r  hus ba nd by wor ki ng a nd pr ovi di ng

s uppor t  f or  t he  f a mi l y whi l e  bot h we r e  i n  s c hool .   The  hus ba nd wa s

not  e mpl oye d whi l e  he  wa s  i n  s c hool .   Se c ondl y,  t he  wi f e ' s

c ont r i bu t i on t o  t he  a c qui s i t i on of  t he  ma r i t a l  pr ope r t y wa s  muc h

gr e a t e r  ( 82%)  t ha n t ha t  of  t he  hus ba nd.  Not  onl y wa s  he r  i nc ome

gr e a t e r  ( $250, 000 t o  $300, 000 pe r  ye a r  ve r s us  $75, 000. 00 t o

$100, 000 pe r  ye a r ) ,  s he  wa s  a l s o t he  home ma ke r  a nd pr i ma r y c a r e
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t h a n  a n o t h e r .   Th e  we i g h t  t o  b e  g i v e n  e a c h  s t a t u t o r y  f a c t o r  mu s t  b e  d e c i d e d  o n  a

c a s e  b y  c a s e  b a s i s .
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gi ve r  t o  t he  c hi l dr e n,  di d mor e ,  a nd c ont r i but e d mor e  t hr ough

l onge r  wor ki ng hour s  t ha n t he  hus ba nd. 1

The  hus ba nd a r gue s  t ha t  whi l e  t he  c our t  c ons i de r e d t he  wi f e ' s

c ont r i but i on t o  t he  ma r r i a ge ,  i t  f a i l e d t o  c ons i de r  hi s  c ont r i bu-

t i ons ,  a nd i ns t e a d,  pe na l i z e d hi m f or  f a ul t  i n  t he  br e a kup of  t he

ma r r i a ge .   He  c or r e c t l y  poi nt s  out  t ha t  f a ul t  i s  not  t o  be

c ons i de r e d i n  t he  di vi s i on of  t he  ma r i t a l  pr ope r t y.   Se e  T. C. A.  §

36- 4- 129( a ) ( 1) .   We  f i nd t he s e  c ont e nt i ons  t o  be  wi t hout  me r i t .

Cl e a r l y  t he  c our t  c ons i de r e d a nd c ompa r e d t he  r e s pe c t i ve  c ont r i bu-

t i ons  ma de  by e a c h pa r t y .   As  t o  t he  a s s e r t i ons  of  pe na l i z i ng t he

hus ba nd,  t he  a ppe l l a nt  a ppa r e nt l y  r e l i e s  on t he  c our t ' s  s t a t e me nt

t ha t  " t he  r e c or d i ndi c a t e s  Dr .  Bookout  e nj oye d hi s  ' l e i s ur e  t i me '

a nd t hi s  ' l e i s ur e  t i me '  c ont r i but e d t o t he  pa r t i e s '  u l t i ma t e

s e pa r a t i on. "  Ta ke n out  of  c ont e xt ,  t he  s t a t e me nt  by t he  c our t  c oul d

c onc e i va bl y be  c ons t r ue d a s  a n a s s i gnme nt  of  f a ul t .   The  s t a t e me nt

i s  ma de ,  howe ve r ,  not  t o  a s s i gn f a ul t  but  t o  dr a w a  c ompa r i s on

be t we e n t he  wi f e ' s  c ont r i bu t i ons  a s  a  home ma ke r  a nd pr i ma r y c a r e

gi ve r  t o  t ha t  of  t he  hus ba nd.   We  f i nd not h i ng i n  t he  r e c or d t o

s uppor t  t he  a r gume nt  t ha t  t he  hus ba nd wa s  pe na l i z e d f or  f a ul t  i n

t he  br e a kup of  t he  ma r r i a ge .
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The  hus ba nd a l s o c ompl a i ns  t ha t  he  c ont r i but e d t o  t he  wi f e ' s

phys i c a l  t he r a py pr a c t i c e  a nd t ha t  s he  di d not  c ont r i but e  t o  hi s

de nt a l  pr a c t i c e .   The r e  i s  e vi de nc e  i n  t he  r e c or d i ndi c a t i ng t ha t

he  di d a s s i s t  hi s  wi f e  i n  he r  bus i ne s s .   The  c our t  f ound t ha t  e a c h

pa r t y s houl d be  a wa r de d t he i r  r e s pe c t i ve  pr of e s s i ona l  pr a c t i c e s

" s i nc e  ne i t he r  a ppe a r e d t o  ha ve  s ubs t a nt i a l l y c ont r i but e d t o t he

e s t a bl i s hme nt  of  t hos e  r e s pe c t i ve  va l ue s . "   Thi s  f i ndi ng by t he

c our t  i s  t a nt a mount  t o  a  f i ndi ng t ha t  t he  c ont r i but i ons  of  t he

hus ba nd t o t he  wi f e ' s  pr of e s s i ona l  pr a c t i c e ,  i f  a ny,  we r e  ne gl i gi -

bl e .   We  do not  di s a gr e e  wi t h  t hi s  f i ndi ng.   The  wi f e  doe s  not

c l a i m t o ha ve  c ont r i but e d t o  t he  hus ba nd' s  de nt a l  pr a c t i c e .

The  hus ba nd a r gue s  t ha t  hi s  pa r e nt s  c ont r i but e d  muc h t o  t he

pa r t i e s '  ma r i t a l  pr ope r t y a nd c onc l ude s  t ha t  " [ i ] f  not  f or  Dr .

Bookout ,  Mr s .  Bookout  woul d not  ha ve  be ne f i t e d f r om t he  c ont r i bu-

t i ons  of  t he  Bookout  f a mi l y. "   We  ha ve  no s e r i ous  di s a gr e e me nt  wi t h

t he  c onc l us i on r e a c he d by Dr .  Bookout .   The  r e c or d doe s  not  s uppor t

a  f i ndi ng,  howe ve r ,  t ha t  t he  c ont r i but i ons  of  t he  Bookout  f a mi l y t o

t he  ma r i t a l  e s t a t e  wa s  a nyt hi ng mor e  t ha n g i f t s  t o  bot h Dr .  a nd

Mr s .  Bookout .   We  f i nd no me r i t  i n  t hi s  a r gume nt .

Fur t he r ,  t he  hus ba nd a r gue s ,  hi s  f a mi l y c ont r i but e d t o  t he

s uc c e s s  of  t he  wi f e ' s  pr of e s s i ona l  pr a c t i c e  by pr ovi di ng t he

bui l di ng i n  whi c h he r  f a c i l i t i e s  we r e  l oc a t e d a t  no c ha r ge  t o  he r .
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Th e  p r o v i s i o n  i n  t h e  l e a s e  wh i c h  g a v e  r i s e  t o  t h i s  d i s c u s s i o n  i s  a s  f o l l o ws :

. . .  I n  t h e  e v e n t  Pa me l a  Bo o k o u t  s h a l l  s e p a r a t e  f r o m h e r  h u s b a n d ,  J o e  Fr a n k

Bo o k o u t ,  b y  d i v o r c e ,  t h e n  Le s s o r s  s h a l l  h a v e  t h e  p r i v i l e g e  t o  p a y  t o  Pa me l a  Bo o k o u t

h e r  i n v e s t me n t  i n  s a i d  p r o p e r t y ,  l e s s  d e p r e c i a t i o n  a t  t h e  t i me  o f  s a i d  p u r c h a s e .

10

I t  i s  t r ue  t ha t  Dr .  Bookout ' s  pa r e nt s  l e a s e d a  bui l di ng t o  t he  wi f e

f or  a  pe r i od of  f i ve  ye a r s  wi t h f i ve  s uc c e s s i ve  opt i ons  of  f i ve

ye a r s  e a c h t o  r e ne w t he  l e a s e .   The  l e a s e  di d not  r e qui r e  r e nt a l

pa yme nt s  a s  s uc h but  r e qui r e d t he  wi f e ,  t he  s ol e  t e na nt  unde r  t he

l e a s e  a gr e e me nt ,  t o  pa y t he  c os t s  i nc ur r e d by t he  l e s s or s  f or

i ns ur a nc e  a nd t a xe s .   Addi t i ona l l y ,  s he  i s  r e qui r e d t o  do a l l

ma i nt e na nc e  a nd upke e p of  t he  pr ope r t y.   I t  c a nnot ,  t he r e f or e ,  be

s a i d t ha t  t he  f a c i l i t i e s  we r e  f ur ni s he d a t  no c ha r ge  t o  he r .   I n

a ny e ve nt ,  t he  va l ue  of  t he  l e a s e  ma y pr ope r l y be  c ons i de r e d a s  a

gi f t  t o  t he  pa r t i e s  a nd a  pa r t  of  t he  ma r i t a l  e s t a t e .   Addi t i on-

a l l y,  Mr s .  Bookout  ma de  c a pi t a l  i mpr ove me nt s  t o  t he  bui l di ng,  whi c h

s he  wa s  pe r mi t t e d t o  do unde r  t he  l e a s e .   The  l e s s or s  we r e  unde r  no

obl i ga t i on t o  pa y f or  t he  i mpr ove me nt s  t o  t he  bui l di ngs  but  we r e ,

unde r  t he  t e r ms  of  t he  l e a s e ,  gr a nt e d a  " p r i vi l e ge "  t o  pa y t he  wi f e

f or  he r  i nve s t me nt .   Fur t he r ,  a s  t he  t r i a l  c our t  not e d,  t he  wi f e

ha s  r e nounc e d a ny c l a i m t o be  pa i d whi c h s he  mi ght  ha ve  a ga i ns t  t he

hus ba nd' s  pa r e nt s . 2

The  c our t  a wa r de d t he  pa r t i e s '  home  a nd mos t  of  t he  f ur ni s h-

i ngs  t o  t he  wi f e .   The  c our t  va l ue d t he  home  ( r e a l  e s t a t e )  a t

$405, 000. 00.   I t  a ppe a r s  f r om t he  r e c or d t ha t  t he  c our t  wa s

c ons i de r i ng t he  ne e ds  of  t he  wi f e  i n  ma i nt a i ni ng t he  f a mi l y
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hous e hol d f or  he r s e l f  a nd t he  c hi l dr e n.   The  c h i l d  s uppor t

gui de l i ne s ,  i n  e s t a bl i s hi ng t he  a mount  of  c hi l d  s uppor t ,  t a ke  i nt o

c ons i de r a t i on t he  obl i ga t i on of  t he  non- c us t odi a l  pa r e nt  t o

c ont r i but e  t o t he  ma i nt e na nc e  of  t he  f a mi l y hous e hol d f or  t he

be ne f i t  of  t he  c hi l dr e n.   Thus  t o  or de r  c hi l d  s uppor t  a s  c ont e m-

pl a t e d by t he  gui de l i ne s  a nd f ur t he r  ma ke  a n a wa r d t o  t he  c us t odi a l

pa r e nt  of  pr ope r t y c ons i s t i ng of  t ha t  whi c h i s  s ubs ume d by t he

gui de l i ne s  a mount s  t o  a n i mpr ope r  a wa r d.

Unde r  s uc h c i r c ums t a nc e s ,  we  f e e l  i t  ne c e s s a r y t o  modi f y t he

j udgme nt  of  t he  t r i a l  c our t  t o  r e a c h a  mor e  e qui t a bl e  r e s ul t .   We

f e e l  t ha t  e qui t y c a n be  a c hi e ve d by a dj us t i ng t he  a s s e t s  a wa r de d t o

t he  hus ba nd t o  r e f l e c t  a n a ddi t i ona l  a wa r d  t o  hi m i n a n a mount

a ppr oxi ma t e l y e qua l  t o  t he  va l ue  of  one - ha l f  of  t he  f ul l  va l ue  of

t he  home  ( r e a l  e s t a t e ) ,  whi c h wa s  e s t a bl i s he d by t he  c our t  a t

$405, 000. 00.  I t  a ppe a r s  t ha t  t hi s  r e s ul t  ma y be  r e a c he d by a wa r di ng

t he  muni c i pa l  bonds  va l ue d a t  $177, 297. 00 t o  t he  hus ba nd r a t he r

t ha n t he  wi f e  a nd a wa r di ng t he  hus ba nd $25, 000. 00 i n  c a s h.

We  t he r e f or e  modi f y t he  j udgme nt  of  t he  t r i a l  c our t  t o  pr ovi de

t ha t  t he  hus ba nd r a t he r  t ha n t he  wi f e  s ha l l  be  a wa r de d t he

muni c i pa l  bonds  whi c h we r e  a wa r de d t o  t he  wi f e  i n  t he  f i na l

j udgme nt  a nd va l ue d a t  $177, 297. 00.  I n  t he  e ve nt  t ha t  a ny of  t he

bonds  ha ve  ma t ur e d,  be e n r e duc e d t o  c a s h,  or  ot he r wi s e  di s pos e d of ,

t he  hus ba nd i s  a wa r de d t he  r e ma i ni ng bonds ,  i f  a ny,  pl us  c a s h,
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pa ya bl e  i mme di a t e l y,  i n  a n a mount  e qua l  t o  t he  di f f e r e nc e  be t we e n

t he  va l ue  of  t he  bonds  a t  t he  t i me  of  t he  c our t ' s  j udgme nt  a nd t he

va l ue  of  t he  r e ma i ni ng bonds ,  i f  a ny,  a nd $177, 297. 00 t he  va l ue

pr e vi ous l y pl a c e d t he r e on by t he  c our t .   I n  a ddi t i on,  t he  hus ba nd

i s  a wa r de d c a s h i n  t he  a mount  of  $25, 000. 00.  Ca s h pa yme nt s  ma y be

ma de  f r om a ny s our c e  t ha t  t he  wi f e  ma y e l e c t .   I t  i s  our  i nt e nt i on

t ha t  t he  por t i on  of  t he  ma r i t a l  e s t a t e  a wa r de d t o  t he  hus ba nd be

i nc r e a s e d by $202, 297. 00 a s  of  t he  da t e  of  f i na l  j udgme nt  r e nde r e d

by t he  t r i a l  c our t .   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  a s

modi f i e d.

We  r e ma nd t hi s  c a s e  t o  t he  t r i a l  c our t  f or  e nt r y of  a  j udgme nt

c ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  a r e  t a xe d e qua l l y  be t we e n t he

pa r t i e s .

______________________________
                                   Don T.  Mc Mur r a y,  J udge

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J udge



I N THE COURT OF APPEALS

J OEL FRANK BOOKOUT,              ) MARI ON COUNTY CHANCERY
                                ) C. A.  NO.  01A01- 9606- CH- 00420
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  J EFFREY F.  STEWART
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
PAMELA WI LLI AMS BOOKOUT,         ) MODI FI ED I N PART,  AFFI RMED
                                )   AS MODI FI ED AND REMANDED
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  o f  Ma r i on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t ' s  j udgme nt  but  t ha t  e qui t y

r e qui r e d a  modi f i c a t i on t o  t he  f i na l  j udgme nt .

The  j udgme nt  of  t he  t r i a l  c our t  i s  modi f i e d t o  pr ovi de  t ha t

t he  hus ba nd r a t he r  t ha n t he  wi f e  s ha l l  be  a wa r de d t he  muni c i pa l

bonds  whi c h we r e  a wa r de d t o  t he  wi f e  i n  t he  f i na l  j udgme nt  a nd

va l ue d a t  $177, 297. 00.   I n  t he  e ve nt  t ha t  a ny of  t he  bonds  ha ve



ma t ur e d,  be e n r e duc e d t o  c a s h,  or  o t he r wi s e  di s pos e d of ,  t he

hus ba nd i s  a wa r de d t he  r e ma i ni ng bonds ,  i f  a ny,  pl us  c a s h,  pa ya bl e

i mme di a t e l y,  i n  a n a mount  e qua l  t o  t he  di f f e r e nc e  be t we e n t he  va l ue

of  t he  bonds  a t  t he  t i me  of  t he  c our t ' s  j udgme nt  a nd t he  va l ue  of

t he  r e ma i ni ng bonds ,  i f  a ny,  a nd $177, 297. 00 t he  va l ue  pr e vi ous l y

pl a c e d t he r e on by t he  c our t .   I n  a ddi t i on,  t he  hus ba nd i s  a wa r de d

c a s h i n t he  a mount  of  $25, 000. 00.  Ca s h pa yme nt s  ma y be  ma de  f r om

a ny s our c e  t ha t  t he  wi f e  ma y e l e c t .   I t  i s  our  i nt e nt i on t ha t  t he

por t i on of  t he  ma r i t a l  e s t a t e  a wa r de d t o  t he  hus ba nd be  i nc r e a s e d

by $202, 297. 00.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  a s

modi f i e d.

We  r e ma nd t hi s  c a s e  t o  t he  t r i a l  c our t  f or  e nt r y of  a  j udgme nt

c ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  t hi s  a ppe a l  a r e  t a xe d

e qua l l y  be t we e n t he  pa r t i e s .

________________________________
                                   Don T.  Mc Mur r a y,  J udge

                                   ______________________________
                                   Hous t on M.  Godda r d,  P. J .

                                   ______________________________
                                   He r s c he l  P.  Fr a nks ,  J udge


